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hough many lawyers overlook

the risk of vicarious liability
-posed by referrals to outside counsel,
these relationships often present real
danger for unexpected malpractice
exposure. Also, lawyers sometimes
fail to fully comply with — or pay any
heed to — ethical rules governing
attorney referrals. This article exam-
ines the two basic types of referrals,
“fee” and “no fee,” and offers a num-
ber of suggestions and tips for avoid-
ing unexpected vicarious liability in
referring cases.

Often attorneys are approached by
someone whom they can't serve
because they don't have time or lack
expertise in the area. In these
instances, referring the case to outside
counsel provides a valuable service to
the potential client, but it must be
done with care,

Obviously, you are liable for your
own malpractice and that of your
agents, assuming the agent is acting
with actual or apparent authority.
Familiar agency relationships between
lawyers are the “partner to partner”
and “partner to associate” situations,
Partners are liable for other partners’
negligent acts since employment of
one firm member is generally consid-
“éred employiment of the entire firm.
This is true whether the firm is orga-
nized as a traditional partnership or a
prefessional corporation, Whether-a
referral creates an.agency relationship
generally depends on whether it's
“fee” or "no fee.”

© “Fee” Referrals

A “fee” referral occurs where the
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Avoiding the Pitfalls in
Attorney Referrals

By Edward J. Rolwes

first attorney, or “Attorney A,” enters
into an agreement with both the client
and the subsequent attorney under
which Attorney A will receive a fee
for the primary service of referring the
suit.

Requirements

The recently adopted Illinois Rules
of Professional Conduct contain pro-
visions governing fee referrals. In all
instances two requirements, and in
most cases a third, must be met.

First, Rule 1.5 requires that the
client sign a writteh consent to the
employment of the “other lawyer.”
That consent must disclose three
things: 1) that fees will be divided; 2)
the basis for the division, including
the economic benefit to the other
lawyer; and 3) the responsibility
assumed by the other lawyer for per-
forming the legal services.

Second, where the primary service
performed by Attorney A is referring
the client to the subsequent attorney,
the Rules require Attorney A to agree
to “assume the same legal responsibil-
ity for the performance of the services
in question as would a partner of the
receiving lawyer.”

Because attorney referrals often
involve contingent fees, Rule 1.5(c)
comes into play. All contingent fee
agreements must be in writing and
state how the fee will be determined,
including the percentages going to the
lawyers.

Arguably, a client's written consent
to the referral containing the neces-
sary referral disclosure language also
complies with the separate written

contingency fee rule. But to be on the
safe side in contingent fee cases, attor-
neys should either expressly incorpo-
rate the consent language into the
contingent fee agreement or, if Attor-

ney A already has a contingency fee

agreement before contacting subse-
quent counsel, obtain a separate writ-
ten consent to the referral arrange-
ment.

Effects of proper fee referral

Following the dictates of Rule 1.5(f)
allows attorneys to divide a fee for
legal services with lawyers outside

“their firms, something not generally

permissible otherwise. But there is a
price — the referring attorney is liable
for the subsequent attorney’s acts or
omissions as if the first lawyer were a
member of the second’s firm.

The extent of vicarious liability to
the referring attorney — Attorney A
— is often overlooked. On the face of
Rule 1.5, A is vicariously liable even
though the client knows of and con-
sents to referral of the case to the new
attorney. As a practical matter, the
client may actually consider the first
attorney discharged and have little or
no communication with him or her.
Nonetheless, Attorney A, because of
the fee agreement, remains on the
hook for Attorney B's malpractice.

Effect of noncompliance with Rule 1.5

Failure to comply with the require-
ments governing fee referrals also
subjects you to discipline by the
Attorney Registration and Disci-
plinary Commission. The type of dis-
cipline undoubtedly would depend
upon a number of factors, including



the nature of the role infraction,
whether it is an isolatéd instance, and
whether it was wiiful

Failure to comply with Rule 1.5 can
have financial consequences as well, I
a fee referral agreement does not com-
ply with the ¢thiczal rales, case law
suggests that the agreemient tself viow
lates public policy and is unenforce:
able. Attorney A in that instance can-
not enforce the fee agreement on a
guartum meruit basis or otherwise,
even if the first lawyer performed
substantizl work on the case before
sending it to subsequent counsel.

This rule was discussed in Leors &
Dicks, 150 1 App 3d 350, 501 NE2d
901 (ist D 1986). While it is unlikely as
2 practical matter that Attorney B will
bite the hand cm.—.u_wmonmmw him O%.W_W. by
failing to ¢ first er, Teti-
h__w_ﬁn aqmw.bw.n there's =M_$- discipiinary
eharge by the ARDC, the financial
effect of failing to comply with the
ethiczl rules governing fee agreements
could be substantial.

“No Fee” Refermals
In general, Rule 1.5 does not 2pply
where an attomey refers a case to sub~
sequesnt counsel without a fee agree-
ment. In addition, since no fee splits
ting has occurred, Attorney A is not
vicariously liable for the acts of subse-
quent counsel.
The question of whether a fee
£ existed st i comes
up in tetrospect in attomey malprac-
tice cases. It arises because arrange-
ments between attormeys are often not
spelled out despite the requirements
of Rule 1.5. The failure to document
the agreement often opens Attorney A
up to & malpractice suit for negligent

1aw considers Atiomey A discharged
from further responsibility for the
referred matter,

‘The knowledge ard consent ssue
is usually simple enough where the
client was toid to directly contact
Attorney B and did so. But the fee
fssue is often more muddled and can
come down to Attorney A's word
against that of the subsequent Jawyer

(who may not have adequate insur- .

ance) o7 the disgruntled client pre-

determine that the new client’s inter-
ests do not conflict with any existing
clients'’. In addition, once you have
iﬁa&ﬁnﬂm@%&nﬂﬂ%ﬁnﬁ@m
t you accept against the names o
%&uﬂ_w who gum“ been referved out
for fees, Just as you cannot accept a
case which creates a conflict with an
existing client, neither can you accept
2 fee for a referral if your relationship
with the referred client cnéates a con-
flict with an existing client, nor can

ing dismissal of A A from  You later acoapt a case raising a con-
Mw@”“bmmw_sun of tal onaonﬁwmm#wggn See  flict with the client you have H.m.nu&
e Hotze o Dleiden, slip op 1-99-3221 {or a fee. Failure to comply with con-
(1t D Feb 10, 1992) {summary judg- fict rules se_k,_nnE Eam i aﬁﬁﬁ:a&.
ment for atiormey-defendant reversed  Hon oF forfelture of fees, ing
based on conflicting testimony about 217 referral fee, or both. Obtaining
whether defendant agreed 1o obtain WAIVELS from all om_.nﬁuvnﬂ n:.n.m_._.n Wn
subsequent counsel for the plaintiff). sometites an option, but withoul
some means of inchuding referred-for-
Reforral Pointers fee clients into your canfllcts &ammﬂ
A written acknowledgement from  the chances of acoepting a case when
a client or would-be clieat that you zwﬁ.n is an unzesolved conflict multi-
have referred the case without a feedis Pl
ideal, though it may not be practical. Third, for all ummm:uw. whether for
in any event, here are some sugges- 2 fee of not; consider the reputation
tons for handling referrals. and competence of the subsequent
1f you're getting a fee, comply with  Jawyerand the extent of his or her liz-
Rule 1.5, If you'se not gelting a fee, bility coverage. While you don’t
oo dl ¢ that fact, perhaps  €¥pect subsequent counsel to mish
knowledp. dle the tefs matter, R

by obtaining a written &
ment from the client or sending him
or her & courteous follow-up letter,
Your letter need merely thank the per-

happen. You are accepling far more
risk referring a matter to a lawyer
without adequate coverage since it
increases the likelihood you will

son for the inquiry, express regret that
you could not be of service and are  DECODE ...rnmﬂ._.nnmnn of the mwwunm.wma
not his or her lawyer, ge the A PR  ep £
person to contact any one of several @.oMomumB»ausﬂﬁ fee nmuunWMnM.rR
attorneys or a bar association referral me courts m<ww»n-mw.a—wu&un !
service, and offer to help i the future. 2108 ssaﬁn_ rorir ﬁm
Even if you are doing cther fegal 5_ ew Mwucwumﬂ.w«.nu.HMM v"on “neglh
work for the client after the zeferral, gent referral” has mognnu nnm.nmqm way int

try to get a letter or some other
e

adts o7 of the subseq
attorney.

Attomeys who receive a phone call
or letter from someone they cannot
assist often informally refer the poten-
tial client to another lawyer without
further involvement. However, the
chances.of a claim against referring
Attorney A after the subsequent
fawyer mishandles the case diminish
if Attorney A caw demonstrate some
evidence that he or she was not to
obtain a fee from the refersal and the
client knew of and consented to reten~
tion of the subsequent lawyer, In such
a case, even if an attormey-client rela-
tienship arose before the refersal, the

ackn A tof the referred mat-
ter to reflect the fimited scope of yoat
retention, Your desire not to zlienate a
client who i5 sending or might pro-
vide additicnal work should not pre-
vent you from clearly defining the
scope of your relationship or from
confirming your discharge.

Second, develop some in-howse
method of keeping track of all cases
you refer whether or not a fee is
invoived. This may tequire opening &
file, though a general file for al} “no
fee” refermals may be enough.

By all means open a file when a fee
is involved. Before accepting the fee
for a referral, do a conflicts check to

the law of ather jurisdictions, al-
though not yet in llinois, Even
assuming the client knows of and con=
sents to a “no fee” referral and consid-
ers Atterney A discharged from fur-
ther responsibility, there is non-Tllinois
precedent for aliewing the client to
sue the first lawyer under the negli-
gent referral theery, One New Jersey
court emphasized that the initial
Jawyer must exercise ordinaty care
ang skill In selecting new counsel.
Torme v Yormark, 398 F Supp 1159 (D
NJ 1975), Whett e fee is invalved
Attorney A should avoid sclecting a
particular Iawyer if possible and

(Continved o page 246}
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space as a singie room could consti-
tute the principal place of business for
each of the business activities carried
on there.

Somuch for the good news. The bad
news came when the cotitt reguired the
stakutory tests to be applied to each
separate business activity. It stated that
if 'one business activity did not satisfy
all of the tests, the taxpayer did not
meet the “exclusive use” requirement
of the section, Conseguently, he ot she
could not get the deduction for any of
the trades oz busi ting out

limitation. The 1ax couzt will continue
to read the statute as written and
strictly apply the tests provided.
While it is not news that employees
have a tougher fow o hoe to qualify
for the § 280A deduction, it is now
clear that employee status can easily
taint otherwisz qualifying deductible
use of 2 home office,

Quualifying business use must meet
a stricter standard for employees than
it does for self-employed persons. But
the statute does not offer any signifi-

of the heme office. .?oao:.aa_u&wmﬂh.
wahm.ﬂuoﬂnn allocating expenses
een: qualifying and walifyin

wuse — the deduction is nsubum or bnzm
g ot

Hamacher’s business use of his
home to perform school duties 1an
afoul of § 2B0A. As noted In Matkes,
employees trying to <laim the home
office deduction have to demonstrate
that the home office is for the conve-
nience of the employee’s employer.
The school provided him with an
office where he could perform all of
s administrative duties. Bamachar's
wse of his home office for schoof activ-
ities servved his own p L p

cant guid an how to satisfy its
test. The tax court seems ta be inter-
preting the language to mean that the
employee must either maintain the
office a3 a condition of employment
{see, Green v Comm., 78 TC 428, 430
(1582), rev’d on sther grounds, 707
F23 404 (9th Cir 1983)), or show that
the home office is in some way neces-
sary to the performance of his of her
duties or the functioning of the
employer’s business (see Frankel v
Comm., 82 TC 318,325-326 (1984)). The

failure to establish either of the above
would seem to make the home office
for the personal convenience, comfort,
or economy of the employee, and the
expenses from itnondeductble,

Notwithstanding the favorable rul-
ing in Soliman, or perhaps because of
it, effective tax year 1991 home office
deductions can expect to receive clos-
er serutiny. The RS has introduced a .
new form (Form 8528} which ttust be
filed for ail taxpayers aiming a home
office deduction. Therefore, employ-.
ees may be best served by keeping
their moonlighting activities unrelated
to their full-ime employment in their
offices, 2nd taking their employers”
waork home to bed. In any event,
watch the advange sheets for further
developments from the Supreme
Comrt. 51

Maloolm L. Morris is 2 professor at North-
ern Hlinois Wniversity College of Law,
where ke leackes courses in tax, estais plan-
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es and wai not for the “conveniance
of the employer,” as that term has
been interpreted.
As the court said, “[mfany people
L=} i mH— busi E I3 i i
may Snd it helpful to take work home

instead refer the would-be client, in
writing, to any ong of several lawyers
or to a local bar association.

One final note: At presstime, the
Ewnowm Supreme Court was still recon-

with them, but that does rot
ically establish that the home office is
maintained for the convenience of
their employers.” Since the home
office was not for the conveniance of
the school (Hamacher's employer),
the use attributable to Hamacher's
business of being an employee did not
satisfy the statutory requirements. The
office was not exclusively used in activ-
ities permitted by the statute. The
xon-qualifying use, even though busi.
ness-related, was considered personal
use and thus tainted the qualifying
business use of the office relating to
Hamacher's acting career. The entire
deduction was disallowed.

Constugion
Although the cusrent Soliman
approach offers new opp ities for

ing its dec: in Collins v Rey-
nard, No 70325 (1951) which would
Limét lawyer malpractice negligence
actions by plaintiffs seeking only
*economic damages.” Since Rule 1.5
of the Dlinois Rules of Professional
Conduct creates exposure as a matter
of [aw in fee referral cases as if the
first lawyer were a tmember of the sec-
ond’s firm, Collins should have ittle
impact on the principles discussed
above regardless of the final ruling.
Just as 3 partner is lisble for 3 copart-
ner’s regligence, a partner is also
liable for any breaches by & copartner
of the attorney-~client agreement, since
retention of one member of a firm is
generally considered retention of all
fiten partners.

Conelusion

the *heme-olfice deduction,” Mathes
and Hamacher teach the statk reality of
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Attormeys often overlook the disc-
plinary ruies governing referrals.
Many lawyers enter into fee agree-

ments informally and simply ignore
Rule 1.5. Since you could assame
vicarious Liability for the acts of subse-
quent counsel in referring cases,
depending in g 1 on whether a
{ee is involved and whether the client
knows of and consents to the referral,
be cautious in refersing cases, cleazly
identify the nature of the referral, and
make sure all parties understand and
consent to the arrangement,

While Rule 1.5 does not2pply where
no fee is involved, caution dictates that
you document in some way the nature
of the relationship even if a fee is not
expected. With proper compliance with
Rule 1.5, organized fle maintenznce
and record keeping, conflicts checks,
and caution in selecting new counsel,
the risk of vicarious Labiity for subse-
quent counsel’s malpractice can be dra-
tnatically diminished, £1>

Edward [. Rolwes is an atorney in the
Chicage office of Hinshaw & Culbertson,
where he concendrates his practice in pro-
fessionat liability defense.




