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Non-Engagement, Limited Engagement Letters
Reduce Malpractice Risk

It is probably no surprise
that most legal malpracs
" tice suits are based on attor-
ney omissions rather than
active denduct. Obviously,
an altorney whe ngrees to
pursueé a suit must be mind-
ful of the atatute of limita-
tions and other deadlines.
‘What is often overlooked is
the tonsiderable risk of being
sued by a non-client for miss.

ing a deadline following a
non-ekgagement or by an
actual client for not pursuing
a claim that you never agreed
to undertake. While these
1isk can never be eliminated,
they can be reduced through

consistent use of non-engage-

ment and fimited engage-
ment letters.

- Non-engagements always
melude the risk that the ron-
client will claim you were
hired to pursue a matter that
the you never agrsed to
undertake. Many tegal mal-
practice cases are based on
this Frequently, the
claim is that the attorney

was tetained to file e suit and -

failed to do.so aad the
defenge is the suit was never
filed but the lawyer was
never hired. .

In too many cases, there is
little documentary evidence
to resolve this dispute, If a

would-be-plaintiff simply tes-

tifies she understood that

you agreed ta represent, her -

and file het case, you should
be able to obtain summary
judgment based on the
absence of 'agency, provided
no other facts show an actual
agency relationship. Howeve
er, the lack of a document
confirming the absenca of the
attornéy/client relationship
imcreases the chances that

‘you may be sued. You may

win the casd but you iwill
have to undergo the stress,
anxiety and expense of the
suit itself to do 8o, Havinga
contemporaneois documext
in your file will go a.long

way to preventing you from

aver being sued i in the ﬁrst
place.

In ordet to decline a case
you musat fxst be aware that
the potential client asked
your firmg, te handle the mat-
ter. Care moust be taken to

_determing the lizaits of ataff

member discussions with
potential clients and insure
there is adequate follow-up,
if nécessary, on any such dis-

. cussions,

Attorneys usua]ly decline
a cage either in person or by
telophone. Since'the poten-
tial eliont then becomes
aware of your decision not to-
take the case, there is a ten-
dency to.move on to client
matters (that actually pay
bills) and set the non-
retained matter -aside.
Although often inconvenient,

_if you decline a’case, it is

critical that you document
the declination in some man-
ner, usually through corre-

gpondence to the persen |

being turned down. This
safeguard is'too often pat off
due to the tima constratnts of
yract:.ce. Having a form let-
ter in your office that con be

. adapted to the -specific ¢case -

helps accomplish this task in
a timely manmner. .

any attoxneys have
YLllearned the hard way
thit it is much less inconve-
nient to send a lefter declin.
ing retention than to defend
the legal malpractice elaim.
If you .don't you are ihereas-
ing the cdds that the non-
client will later conclude,
either through an honest
misunderstanding or other-
wise, that you were in fact
hired to pursue the claim and
failed to do so.

Non-client/mizsed dead- ‘

line suits can also arise when
the' attorney has ‘been hired
by ¢me or more but less than
all poténtial plaintiffs or
defendants. Your invelve-

. ment in the suit-on bebalf of

somea of the parties may indi-
cate, absent other evidence,
that you alse agreed to han-
dle the claim for the non-

client. This risk increases if -

yoi have.8ls0 et with the
non-élient-and decided, " for.
whatever regson, notte also

take his case, Again, & letier
confirming who is and wko

isn't your client wilt help pre-

vent the claim by the non-
client that you failed to also
pursue or defend his interest.
This sounds like nothing
more than common sense,
but actusl attorney malprac-
tice filings suggests that the
carefully drafied non-reten-
tion letter is too often the
exception rather than the
rule.

Absent documentadion, the
limited engagement situation
alsp presents an increased
rigk for' a missed deadline
claim. It is no$ unusual to
decide to puxsue one or mere
but not al} potential ¢laims
for a client. If the client
agrees you have entered into

a “"limited engagement."
Smca an attorney's duty to
the client is limited o the
scope of the retention, it is
important to document the
Lirnits of the engagement to
show the boundaries of your
assumed duties. A limited
engagement letter will help
clarify for.the client what it
i3 you will and will not be
doing and help avoid. any
honest misunderstandings.
Ftequang-ly. this issue arizes
in workers’ compensauon
cases whete a personal i muu.ry
suit is also a possibility,

The wording of the reten-
tion agreement is also impor-
tant, especially when any
preprinted forms are used.

Many standard forms provide |

that the attorney has been
retained to file all potenhal
causes of action srising out of
an incident. This language is
frequently left in the signed
agreement: even when the
scope of retention is more
Hmited, Ifaform is used, the

lawyer must take the time to

tailor the document to the
tndividual case. The
preprinted form alse should
prompt the attorney to list
any clamg that are ot part
of the retention.’

Many legal malpractice
guits will continvo to arise

from alleged omissions .

rather than active conduct, '
including missed deadlines. .
While taking the time to doc-

ument a non-engagement or -

a limited engagement can
never eliminate the risk of 2
missed deadline suit by a
nen-client or a ¢laim by an
existing clent for & non-

retained matter, it can nake

the chances of such a claim
very uvnlikely,
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Rolwes & Platl, o firm with
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resents lewyers and other
professionals in malpractice
and disciplingry matters, Mr,
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