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1 By EdwardJ. Rolwes

storneys are requived to
exercise a higher level of
good faith when they deal
with a client than parties
who simply deal with each
other at. arm's length.
Lawyers who enter into busi-
ness transactions with their
clients bear a heavy burden
. of overcoming the presump-
tion that the transaction
stemmed from the lawyers
exercise of undue influence
and that they complied with
specific ethics rules in this
area. As a practical matter,
although not required, no
attorney sbould do huginess
with their client unless the
client has independent coun-
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regarding attorney-client

- transactions involve attor~
- meys who drafted. a will or
other instrument, such as.a’

deed, for the client which
left some of the. cliént's prop-
erty to the attorney. “These

transactions are

and they are.often attacked

later on as havihg resulted

- from the attorney's -exercise

of undue influence. When

.challenged,- .wwm. burden is on
-the attorney‘to-prove by clear
and convincing evidence that

the gift-or beguest wag fair
and equitable. . Missouri
cases dedling with this area

of Iaw inclide Cuthbert v.

Heidsieck, 364 8.w.2d 583

(Mo. 19683), Flanagan V..
DelLapp, 533 8.W.2d 592
(Mo.barc 1976), and, more
récently, In Re Estate of
738 S.W.2d 592
(Mobanc198). - .

Tn Cuthbert the attorney
was a long time “trusted
lawyer, financial advisor and
confidant” of Mabél Adams;
an 80 year old widow.
Adams informed the lawyer

- Most of mw,.m case law-

considered
presumptively fraudulent-

the attorney's

“ to assist with

. that she wished to .m?m him

500 shares of U. S. Steel

.Corporation. The attorney
“then’ agsisted Mrs. Adams
with' the trangaction and

even accompanied her’ to the
broker's office to complete
the transfer. He also tpld Her
where to endorse the stock
certificates, paid the chargés

for the. transfer and picked

--up the new-certifieates. at-the

broker's office. Later on the’

. widow's guardian sued-te set

aside the gift, alleging the
attorney exercised undue
influenice over Mrs. Adams

“in Breach of their "fiduciary
.and confidential relation-
ghip.”

3 Even though indepen-
dent witnesses testified. Mrs.
Adams had later informed

. them that she had trans-

ferred the stock: to her atbor-

pey "for all the things he had -
done for her" over more than

fifteen years without pay, the

{rial court set aside ‘the gift

and the appellate court
affrmed. -

In affirming tHe trial court
ruling, the appellate court in
Cuthbert emphasized that
dctive efforts
the transier

.Adams secured and

raised a presumption that
the gift. gtemmed from undue
influence by the attorney
over.the client. Given this,
the attorney had the burden

" of coming forward with evi-

dence to show the gift was

fair and equitable. The court.

gpecifically noted the record

"did not establish that Mrs..

Adams had independent and
disinterested advice regard-
ing the transfer of stock."
The court concluded that the

attorney's “position would be-

Mrs.

acted
upon the adviceé of some com-
petent disinterested person
who was cognizant of all of
the -circumstances connected
with the transaction.” ‘

much improved had

ﬂommw s Missouri court rul-
‘ing on a-similar case as
Cuthbert would have an
additional basis to set aside
the gift; the transaction in
Guthbert would violate Rule
4:1.8(c) of the Missouri Rules
of Professional Conduct.
Rule 4-1.8(¢) rule bars attor-

neys from preparing instru--
‘ments that give the attorney
-or specified relatives of the

: m‘w@&» @ﬁmwﬂm.mmm_m. W@@Hﬂ.ﬁ%.ﬁﬁmﬁw.mﬁmwﬁmmm Transactions

. lawyer any.substantial gift,

from a client, including a‘tes-
tamentary gift. The only
exceptions are gifts from an
attorney's relative. Since the
sttorney in Cuthbert was not
related to the widow the
transaction would have vio-
lated Rule 4-1.8(c). .

__Rule 4-1.8(c) only applies
to gifts, not-to other transac-
tions. There is no blanket
rule in Missouri barring
lawyers from entering into
transactions with clients
where some consideration is
given by the attorney. There
are however some specific

-safeguards that apply to

these types of trapsactions: .

Rule 4-1.8(a) governs. busi-
ness. transactions between
an attorney and a client.
Rule 4-1.8(a) states that 2
"awyer shall not enter in a
business transaction with a
dlient or knowingly acquire
an ownership, POSSesSoTy,;
security or other pecuniary
interest adverse to a client”
unless specific steps are
talken. .

To begin with, Rule 4-

See ROLWES, page 18A
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