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‘Truthfulness in Statement to Others - Rule 4-4.1

Ed Rolwe.s

Ru]e 4-4.1 of the Missouri Rules.of
Professional Conduct deals with
truthfulness in statement to others,
‘The Rule pravides that N the course’
of rapresenting a' client a lawyer shall
not knowingly: (a) make a fajse state.
ment of material fact ox aw to & third:

- mrson;‘ur {b) fuil to disclose & mater-

fact to & third parsonwhen didelo-
sure is necessary to aveid.assisting g

€MRPC") at 390, The MRPC cites as
an ‘example a cagse where an attorney
did not have an ebligation to correct a
factual error under Rule 4-1 where
the lawyer did not actually now but
-6imply believed it was probable that g
plaintiff’ and heér Iawyer ineorrectly
ealeulated damages in'a case, Brown
v. CGenesee County, 872 F.2d 169(6th
Circuit: 1989). N
In the everyday world lawyers
often shrugple with whet constitutes
"actual knowledge” of n falsity, Actual
knowledge can be “inferred from cir-
tumstances.” MRPC at 390. Careless
‘and, recklessly neghigent conduct can
‘emount to actual knowledge. One
example of this cited inthe Annotated
Model Rules invelved a lawyer whe
:ﬁpul‘uie‘gi‘ that “to the beat of his

criminal or fraudulent act by a.clig:t,
‘unless .diaclosure. is probibited by
Rulé L6 "Rule 4-4,] is patterned
after Mode! Rule 4.1 which hes boen
adopted by most states, - '
Understanding Rule 4.1 involves
80 awwareness of how courts applying
the rule have interpreted: koy. terms
within the myla includink Tknowl.
-edge”, "materiality" nd-"fhird per:.
sons", Accordirig ‘td the Anfistated
Model Rides of Profsysional Conduct,
the rule only applies *io false state.. .
meats that are knowingly' mado snd
faets . “koowingly'. - withheld,
Annofated "-Model Rules -of
FProfessional Conduct ad ' Ed.

“the rule, Ge

go" thiere was no xcess insur-

"ance” coverage-available to his client
even'though the.lawyer had in. his
- possespion his cliont's file which con-
tained ‘lotters from excess'carriers,
MRPC -at 390, eiting Blotkin v,
Citizens Cas. Co., 614 'F.24 301 (2d
SO, 1978). - % I
Only “material Tacte” £l Within

. v nerally, -this refors to
inforination’ that has a Jpotential to

- puislead. Examplds include a lawyer

who-séttled -2 personal infury case
without infivming the other side his
client had ‘died and a lawyer for a
property. sefler who violated the rule
after he provided the buyers with
incomplete copies of sofl percolation

tests. MRPC at 390-391, citing
Kentucky .Bar Ass'n v. Geisler, 438
S.W.2d 578 (Ky. 1997) and Patrillo v:
Bachenberg, 656 A2de 1354 (N.J.
1995). Often, interpretation of the
Tule requires the balancing botween g
lawyer's duty to his elierit and his
duty under Rula 4-4.1 not to misload a

third party, including a client's oppo-

nent. . .
Rule 4-lapplies to statements or

- omissions fo "third petgons”, Usually,

the. "third person” invelved in a Ruls
4-1 violation is an adverse party, a

government or conrt official or oppos.-

ing counge), -

T_here,‘ are many exhmples of cases
whera & Rule 4.1 violation
Jnvolies a statement to an adverse
pacty. These includs & lawyer's state.

~ment 0 a-client'’s debtor that the

debtor would lose hix license if the
account was not paid [fn Re. Eling

¢ ¢ en,
913-P.2d 1163 (Idaho  1896]]; a law-
 firm, th : :

hat asetired an’ ekpett witness

] r 3
that his fees would be paid within & .

et period of thine [Copp’ v Breskin,
782 P.2d 1104 (Wash Ct. App, 1939)};
8 lawyer's- statement to en opposing
counsel that finds would be remitéed
froin an escrow acdount thet had
already been elosed fin Re Piles, 421
N.W, 2d 821 (Mirn.1988); and e
lawyer's filse pssurance t0 an inter-
ested party in o resl tstate tramsac-
tion that deeds.had been seat to the
county recorder's | officé [Iln Re
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“the inforjpation which the lawyer
obtains regardingithe client is itself
confidéntial.  Where that'is the case,.
the lawyer has no dufy-to disclose if
the information ig- condidered confi-

" dential within the meaning of Rule 4-
1.6. : : :

. "Most states applying Model Rule
‘4.1 have yetained the client confiden:
tiality exception to'model Rule 4.1,
although ‘at- least two states;
Maryland and New Jersey, don't rec-
- onize. the "confidentiality exception
and requirethe. lawyer to disclose

information otherwise protected by

the confidentiality yule-if it is deces-

saxy; to -avold assisting the client's
criminal or fravdulent conduct,

" Another isswe, i5. iow Model Rule

. 1.2 (d) impacts-application of Rule 4.1

iz Hight of Rule 1.6. Rule “L2d) pro-

‘hibits' the lawyer from assisting a

client in conduct that the lawyer

knows is criminal orfraudulent. Rule

. 4.1 prohibits a lawyer from failing to

- diselose s material fact to a third per- .

_son. when' disclosure ig necessary to

avoid assisting-a criminal or fravndu-

lént act by thé client, unless disclo-
sure is-.prohibited by the confidentiali-

rules of Rule 1.6 But Rule 1.2(d} -
?t;gg nof coritain a confidéntiality rule -

exéeption; it simiply provides .that a

lawyer £hall not counsel a client. to -

engage or agsist 4 clent in conduct

~that the. lawyer knows is eriminal or
dlenty: - o

frauidilent; o
: i”icc ding to the Annotated Model
Rules-6f Professional Condsict, some
| copme
. 'R

d)s prohibition on assistin,

LA € | i o0

ritators. have suggested that

-;;yigh fravdulent or crimify ik

: Eoﬁduci: provides a "required by law"

exception to the general confidentiali-
ty rule.of Rule 1,6. If this is correct;
then the exception to Rule- 4.1 (b),
which prohibits s lawyer from know-
ingly falling to-disclose a material fact
to .a ‘third ‘person when d_isclq_s_urg is
necessary to avoid assisting a criminal

- of frandulent act by the client unless

Ruld. 1.6 confidentiality rules apply
would not prohibit the lawyer from
revealing information” when - silence
would- amount fo assistance, See,
MRPC at 894, referéncing Geoffrey C.
Hazard, Jr. & W, Wiliam Hodes, The
Law of Lawyering, Sec. 4.1:303,at 721
(2d ed. 1990). = 7 -

It ishardly surprising that lawyers
can be disciplined vnder Rule 4-1(a).
for knowingly making' false state-

- ments of materidl fact or liw to third
ersons. while representing a client. -

.Rule4-1(b)'s affirmative mandate that
lawyers disclose material ficts "when
disélosure is necesdary t‘o.‘av_oz_d assist~
ing a eriminal or fraudulent act by a
client..." is -more. difficult to- ag_ply
given the interplay with confidentiali-

ty riles within Bule 1.6.- An attorney -

faced with a possiblé Rule4-1(b) isggxé
-should carefully. consider the Tequire-
ments of the.rule and its interplay

with the client confidentiality require-
 mént evealing

ménts of ‘Rule 1.6 before r
confidential client informaticn
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Graham, 395 N.W. 2d 80 (Mj
+1986)]. See, MRPC at 391. _
Government officials are also *th
persons” under thy rule. Ezarog
include IR.S. ‘representatives, |
enforcement officers, parole hear
officers and cowrt persom
According to the MRPC, a Maryl
attorney violated Maryland's equi
lent of Rule 4-1 when he remair
silent while his client lied to pa3
agents and a New Jersey lawyer

- lated the rule when he tried to hold

his client's eviction by telling the el
that his client had obtained a sf
Se% MRPC at 392. .

" Clearly, opposing counsel are ¢
‘sidered th;rd persons under Rule «

' Examplés cited in the Anhota

Model Rulea include’ misiépreser

< tions about a client's ability to m

cash mortgage payments, misre

.. Bentations t4 the court about oppes

couthsel's nailability to attend a he
ing and failing to tell defense eour

. about 2 persongl injury or elig
. déath before nn 'offer is actented.
‘MRPC at 392, - ’

© Bule 441 also deals with
lawyer's affivmative duity. 86 disel

-matérial factd 40 third persons. 1

13 covered under'section (b} of the r
Gencrally, this ariges when-disclos
15 necessary to avoid the clitot. o

mikting & fraudilent or crimingl,

However, as a practical mattér, of
" Sem ROLWES, page 2IA



